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[...] it does not follow that the need for protection
disappears once that litigation (and any "related"
litigation) is over. The invasion of "[a]n attorney's
thoughts, heretofore inviolate," and the resulting
demoralizing effect on the profession, are as great
when the invasion takes place later, rather than
sooner. More concretely, disclosure of work
product connected to prior litigation can cause real
harm to the interests of the attorney and his client
even after the controversy in the prior litigation is
resolved.
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F.3d 695, 702-703 (10th Cir. 1998); Pamida, Inc. v. E.S. Originals, Inc., 281

F.3d 726, 731 (8th Cir. 2002); Jicarilla Apache Nation v. United States, 88 Fed.

Cl. 1,9-10 (2009); FTC v. Boehringer Ingelheim Pharmceuticals, Inc. 778 F.3d
1°77% 0B 5y vOWMT N2 100207 LT W A D¥NKRA .(142, 149 (D.C. Cir. 2015)
19712 177 OB °18Y% T IN°Iw ,In re Murphy, 560 F.2d 326 (8t Cir. 1977) 1>1v2
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If work product is protected in related, but not
unrelated future cases, an attorney would be
hesitant to assemble extensive work product
materials because of the concern that the materials
will not be protected in later, unrelated litigation.
The unrelatedness of the subsequent litigation
provides an insufficient basis for disregarding the
privilege articulated in Hickman and incorporated
in Rule 26(b)(3). The mischief engendered by
allowing discovery of work product recognized in
Hickman would apply with equal vigor to discovery
in future, unrelated litigation.

Inre Grand SwWn% IX7,7°3102 77V IPIYN VOWNT "N IWINI 72 IP°0DY)

TV ANYYIT 073 02pnY Jury Proceedings, 43 F.3d 966, 971 (5th Cir. 1994)

IX7,(closely related) 77IWpP 7°3102 POIVA J°2712 721THW *RINA 0 1170707 7°DY

In re Abilify (Aripiprazole) Prods. Liab. Litig., No. 3:16-md-2734, 12 ,5wn%
.((N.D. Fla. Dec. 29, 2017)

11°0°17 DR 9O07% 71319 WK ,IN DAY AW 7373 ,NRT NPIYY TIP3

1917 YN YA 172 NUORY ARITA ARYT MYpNnw 72%31 ,0°IMIRN 0227973 03

Justice Fish »7> %y 7159777 73217 757 .71°0°17 NIvw N*ovIm 12 P°oa 172% Jnonn
: Blank 72713 >71pn 17997 0OWNT N2 YW ANINT 777 poDI

The purpose of the litigation privilege, I repeat, is
to create a “zone of privacy” in relation to pending
or apprehended litigation. Once the litigation has
ended, the privilege to which it gave rise has lost
its specific and concrete purpose — and therefore
its justification. But to borrow a phrase, the
litigation is not over until it is over: It cannot be
said to have “terminated”, in any meaningful sense
of that term, where litigants or related parties
remain locked in what is essentially the same legal
combat.

[...]

[...] the common law litigation privilege comes to
an end, absent closely related proceedings, upon
the termination of the litigation that gave rise to the
privilege [...]

Pederson v. ,5wnY% ,IX7,7p*0D2 11 7397 YW nmw? .334-333 /nya ,0W)
.(Allstate Insurance Company of Canada, [2020] A.B.C.A 65
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Rule 612. Writing Used to Refresh a Witness

(a) Scope. This rule gives an adverse party certain
options when a witness uses a writing to refresh
memory:

(1) while testifying; or

(2) before testifying, if the court decides that
justice requires the party to have those options.

(b) Adverse Party’s Options; Deleting Unrelated
Matter. Unless 18 U.S.C. § 3500 provides
otherwise in a criminal case, an adverse party is
entitled to have the writing produced at the hearing,
to inspect it, to cross-examine the witness about it,
and to introduce in evidence any portion that relates
to the witness’s testimony. If the producing party
claims that the writing includes unrelated matter,
the court must examine the writing in camera,
delete any unrelated portion, and order that the rest
be delivered to the adverse party [...].
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"The Committee intends that nothing in the Rule be
construed as barring the assertion of a privilege
with respect to writings used by a witness to refresh
his memory".

NIRTIT P2 WY W 1AW (DIRY WX PPN NI NIXIXI LDWMT N3
: 01w NIONT 1°2% Y900

"Courts have divided on how to reconcile Rule 612
balancing with attorney-client privilege and work
product protection. See generally Barrer v.
Women's Nat'l Bank, 96 F.R.D. 202, 204 (D.D.C.
1982)" (In re Kellogg Brown & Root, Inc., 418 U.S.
App. D.C. 137, 796 F.3d 137, 144 (2015)).
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"'In applying Rule 612, courts must balance the
tension between the disclosure needed for effective
cross-examination and the protection against
disclosure afforded by any relevant privilege.' Suss
v. MSX Int'l Eng'g Servs., Inc., 283 F. Supp. 2d
469, 212 F.R.D. 159, 163 (S.D.N.Y. 2002) [...]
'Each case [under Rule 612] must, of course, be
evaluated on its own facts'" (Teleglobe USA, Inc. v.
BCE Inc. (In re Teleglobe Communs. Corp., 392
B.R. 561, 587 (Bankr. D. Del. 2008)).
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"A leading appellate case discussing when
disclosure should be ordered under FRE 612, but
not in the specific context of a deposition of a
corporative representative, is Sporck v. Peil, 759
F.2d 312 (3rd Cir. 1985). In that case, the Third
Circuit held that the following three conditions
must be met before an adverse party may obtain
documents reviewed by a witness before testifying
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at a deposition: (1) "the witness must use the
writing to refresh his memory"; (2) "the witness
must use the writing for the purpose of testifying";
and (3) "the court must determine that production
is necessary in the interests of justice" (Adidas
Am., Inc. v. TRB Acquisitions Ltd. Liab. Co., 324
F.R.D. 389, 396-397 (D. Or. 2017)).

"The courts in this circuit have resolved the conflict
through strict construction of Rule 612, together
with a balancing of the competing interests behind
the rule and the privilege. Before ordering
production of privileged documents, courts require
that the documents 'can be said to have had sufficient
'impact' on the experts' testimony to trigger the
application of Rule 612." Berkey Photo, Inc. v.
Eastman Kodak Co., 74 F.R.D. 613, 615 (S.D.N.Y.
1977) [...] Provided that the privileged documents
can be said to have had an impact on the testimony,
courts then conduct a balancing test to determine
whether Rule 612 requires disclosure,
notwithstanding the existence of a privilege. In this
circuit, the leading decision espousing such a
balancing test is Berkey Photo Inc., where the court
noted that in cases involving a conflict between
Rule 612 and a privilege, 'there would appear, in
short, to be room for allowing discovery where an
attempt 1s made to exceed decent limits of
preparation on the one hand and concealment on the
other.' Berkey Photo Inc., 74 F.R.D. at 617. The
Berkey Photo court was particularly concerned
with cases in which privileged materials are used to
prepare a witness, although alternative, non-
privileged materials are available. [...]

the court in In re Joint Eastern and Southern
District Asbestos Litigation expanded the Berkey
Photo analysis into a three-factor test: (1) whether
under Berkey Photo, the attorney exceeded the
limits of preparation and concealment; (2) 'whether
the work product is 'factual' work product or
'opinion' work product; and (3) whether the
document  request 'constitutes a  fishing
expedition.". [...]

Other courts have explained their analyses in more
general terms. For example, one court adopted the
following test proposed by Judge Weinstein: 'If the
adverse party demands material which the party
producing the witness claims reflects solely the
attorney's thought processes, the judge should
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examine the material in camera. Unless the judge
finds that the adverse party would be hampered in
testing the accuracy of the witness' testimony, he
should not order production of any writings which
reflect solely the attorney's mental processes.'
(Bank Hapoalim, B.M. v. Am. Home Assurance
Co., 92 Civ. 3561 (KMW), 1994 U.S. Dist. LEXIS
4091 (S.D.N.Y. Apr. 1, 1994)).
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"Confronted with the conflict between the
command of Rule 612 to disclose materials used to
refresh recollection and the protections afforded by
the attorney-client privilege and the work-product
doctrine, the weight of authority holds that the
privilege and protections are waived. James Julian,
Inc. v. Raytheon Co., 93 F.R.D. 138 (D. Del. 1982)"
(S & A Painting Co. v. O.W.B. Corp., 103 F.R.D.
407, 409 (W.D. Pa. 1984) (1uw1mg 1™u :1%73%);
Ehrlich v. Howe, 848 F. Supp. 482 (S.D.N.Y.
1994)).
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"The issue here is whether Frangopoulos, by
referring to his notes during the deposition, waived
the attorney-client privilege and work-product
protection for all or part of the document. We hold
that a waiver occurred as to those portions of the
notes to which reference was made, but that the
bulk of the notes are protected from disclosure"
.(409 'mY2,11701779 1°1Y)
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"a court faced with a claim of attorney-client
privilege should focus on two inquiries: (1) Was the
privilege properly invoked? and (2) Did some
action of the party seeking to invoke the privilege
act as a waiver of the privilege? Applying this
analysis to Rule 612, the relevant inquiry is not
simply whether the documents were used to refresh
the witness's recollection, but rather whether the
documents were used in a manner which waived the
attorney-client privilege. This could happen, for
example, if privileged communications were
disclosed to an individual outside the privileged
relationship. In re von Bulow, 828 F.2d 94, 102-03
(2d Cir. 1987). On the other hand, the privilege
would not be lost if an individual were to review his
own already privilege documents" (Suss v. MSX
Int'l Eng'g Servs., 212 F.R.D. 159, 164 (S.D.N.Y.
2002)).
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