8925/04 N”¥H

P2 N NOWIN 2D

PYN M (19>T2) NOVID MWD 111D
v T NLAMWN TAD

PO N VWM TIAD

0Y9) 'N VIVN 71D

TINI D NVMVN THAD

INYTY Y VWD TIAD

DY NPV PN A YD .1
N7y MVLIAY AN PIN .2

T3

D1 PHRNON TAY NN NN NAY .
2T PHNON TAY .

92'N TN DXI'N .

DD 2T IIPN..

D7Ya NVIAD NN TN .

NYONLY TS .

N UT R WIN -

MINNN VAVNN NP2 DY IT PO DY MYIA MY
VNV 1494704 ¥7921 9°N1 16.8.2004 ©0YN NONI
131-92 /2 NV TIAD T-DY

(27.03.2005) 70VNN /2 9TN2 V'O

PIION GOV Ty

DNV NN 7Y ; DNV IND) 7Y
NIV 1O TY

V9T AN TMY

NYINLY NPT T1Y

1999 VaYND NHraa

1292

s TAVIVIN

: D2YVNN

;NN PINN

:MAYIYNN D2

:1-3700 OMX2PVNN OV1

:400 2>VNN Ov1

: 5010 N2VYNN bl

:6 /0N VNN Ova



121-p99

213 'R XRTWUIN

L1 nPRIN 7I%PNY L, APV 2pY PITIW IR D pOD 11°YVR vBWHT N2

7712¥7 0 NYMIN 79I 072 0°IW32 NINDNWAT NYIDY 7I2IXR 1732 2IX°DY OROT
PIT°I7 2w 17°1 NYMIN 7% 32 01PN L,AT PTI WK IX0DY 11217 ROT 15 0w
DITIART D2IWA” NO9A M LAINRY TIN02 IR AP1IYA Awyn T90n32 Jvb1 XIM
TPODIW 73%AN (1YYR VOWNAT N2 [LD T AWIDY LJIIUR NUIYR ApODI X7
L7812 °1 2R7122 110 TN 11210 295/81 X”7Y) 287121 U192 73 *19Y 71w WY
1°°1¥2 NIy>an Yw 27 950m 7°0 WI1NUKR NU192 P70 NP0 N3 (533 (4)12 77D
71 .OPNIRDIVY LBWMT N2 TPIYI 1PN NIIDNWAR WD JIIX (P32 CIX0D
31°10% NIIYNNT N°YYoR APRW T 2A%R NIvean Yy qwInn 13°0% v avown
JIY°W 1°°1¥3 7IWD 0507 YV 1IINUKR NWUI9 YW ANvDWI 7m X7 N°DY¥DOI A7KRWT
Y ANaw 0,00 177 oD YW ApIn 17 INCIW 2R TH IDONY PIT) P2 0°1¥°D7

.0nYY 1°2% 01°2 02PN 172 D207 1°IVY Nown)

022111 MT21011

INIA 1°32 .71V NIIRNA 3971 97T JIA0 1AR 22TIN THAYK IHAR 0N .1
.0°IVANTY T2V 1AW INRT YA ,T°AYnT TIND 02I9NT (IAIVA NYan awan
"D YY .07°1°2 77077 ,UDWNT N2 NXYMPAA L,0°TIXA WA AY AN 11777 J2In3
.0°77%7 1°2 ApIvnn 7havh qwn vswni W@ 100,000 YW o 2°vaIn? ovwe
(22.2.2004 0I°2) (N°1 — 7°11°T T0A” VOWMI N2 NLYAIA ANODW — AT 1707V

.0DWNI N2 nvonn YW pIn

NN 12TV 140700 X”7Y) 11"OXR NWUI92 P77 poD IN°1 15.3.2004 01°2 .2
0772W171" 2 NP LA 17D CTIAT D210 M9 Dptw? 01200 ‘1 277 IR 2R3N
TIRT 0720177 T1"1"0 4011704 X”717) 7NATI {031 11772 AWPAT (486 (4)M1 77D ,N"U1
01°2) ©°¥2INT W37 IPNIAPYA L((BOTID DIV) 27T WINUKR 2RIM NUNN 12TV ]
I73INT 0°Y2ANIT LAY ANT 2ND DR 1PNDY 211777 97077 DX P02 Iwpa (5.4.2004
INLYAT 00 170 YY Yapl LAwpa? Nyl (13 /R vDIWR) DIPWR vBWM N3 .7oY



PRI IR AT PR 70p90 177 poD” 1KY L7017 970737 9732 RO (22.2.2004 D1°N)
STIANT VOWNTI N2 1IYIY 0°YIANIT LIT0AT 2102 DX °YIINAN YUND pIIX 7
D1%Wn v WM N2 YW INBLAR °d (1°1-72 '3 NUDIWT *DBN) YIPI .ANTI VIV
PODM IITAY N1 — APIDDI 75777 D YY1 — pIX YW 2UHYLN opYn 177 pod AN
MYPRWA YW 1NIPWA TIRY IVIY NIV 1101 0°YANIT Dwpa? 139N LT 0phn 1T

.21 217117 11°192 DINIVING

U720 MOMTN N17RWN

790 121"0R NWII OX7 LAART .N1IPPY NIYRY *NW 17IYH 11°I1D5W IvIva .3
N°2°vPDOOIILI AYINN B3 7Y W2 RNW IR (PRI 7ANYR) 7292 *2°0PDODIID [DIRI
%y 190 X°7 °K ,N°2°0PDOIIVI APINN PR TIINUR NWIGY OR .(72YY 2¥NT W)
OR .0°TT¥7 1AW 007N 7N NIWDHRNT 7IVL 93 PR XYM L11105%W A1IRDA
:IWE AYRWI A2 Anp ,N°2°0PE0IILY A2INN WY 11TUR NW19? NRT nPIvs
n°na% 71931 .0°77¥0 AW 05077 PY ITUR NW19 YW Anydbwh T Yw A1y

WK AYRYT

MT2 7217UR NW19 20 NN?21NN .R

vIwniIl N

OX7 27P0DI DIV IWAINAW PRI CWYN Py WX N370 790 oRA .4
,JOR .LDWNI (AT INYPA 71N T APRWY 72IWNT 2N°2°0pPDHOIIVI R ANINN
aM7 71301 1I72% WO AT YR DY .1nT2 03 XX 0Ipn3a P R AP0 DYudWH 11711 93
0°1°72 NPOIY NAX NIPYA NXIAP 1A% JNIWN ,UDWNT TI0°2 ,INTA IWR NIy YW
droit ) ©3IMT-1°27 0’177 07 AYR LRI X PY 7INWH LOWAR IWRD DYYNN
noXW °159m DIpm NODIN YK YW OnIaoma .(transitoire; intertemporal law
IXT) WINT P°I0 W NP2°LPHDIIDI IR NYAWPRA LNWVPDHOINLIT AYIANA
Rodger, “A Time For Every Thing Under The Law: Some Reflections On
Retrospectivity”, 121 L.Q.R. 57 (2005); Tur, “Time and Law” 22 Oxford J.L.
9277 73 .((1993 ,°3w 775) 609 VIWNI MW P73 'R 03 IXT ; Stud. 463 (2002)
7P oD Pw 112 ANYINN 1°°1v% 92773 70 50WIN Appn YW (nta anyinn havd
79X 953 .awIn 7597 nYaIpn 3T P23 DnTIp Ap0DdA AvIDd T P2 — AwIn
%W 71990D3 TpHNI IR LJATE ANIN AWINT AP0 20 0NN nYXW n91Ivnn
7700 7N LPINY WIN WID 7101 AWIN NLIDW 7397 13w 3IpnY T AYRY



72°R1 INYM 17 790 RO7 ORA 20WINT 759707 YW 1013 AN A .nnTp 85700
92°K1 ANYN P YA R RPW IR 2(N°2PLPDHOIILT) ¥IONY 1771 (N°2°0PDDIID)
930N OXT ,WIANR 1277 PODI 12 PN 1°T AN LD OXI 2 (7L NI1°PVPDOIID)
ORMI 2 (N?D°¥DD NIP2VPHOIIVII N°295 N2 VPDHOIID PYN) 1Y AWINT 759N
20DWNT "N 0°3°%7 227NN 01°23%W 2YINRT 02Ipna 93 23 03 Inn XD
79907 ,°p0TY Y3 IRT) PRIV CNIPR 11V 70237 WO LINY AWIN APR T AR
n°3a °n*3pn? Ny 1D ADIX AYIAn” L1PEp ;(1978) 25 WIWNL MION LT NV
;(1987) 417 "019°0 NUT 21P°0 ,p73 'R 5(1979) 221 'L T'WIWN ,”]11°9V7 VOWNT
JIRM) 125 PRU N 11AR 190 ,771°297 vOWNI N2 °»*IpnY NNy A2Inn” ,195p
N191°K 9D 71°323% 1W3APIT, 1T *POD IDOMI 712VA 7IIYNT X7 .((2005 ,/T VOWN
n111 NN PR A%YINA 1 1707 07 1770 MRS 1170 716/86 7733 IRT) 23X
;504,485 (3)M 77D 172 ‘1 2RIWT NI"TN 1127793 B”Y7 ;392,389 XM 37D AT
;220 ,206 (4)1 775 ,7W1 N"1"D ‘1 N”P2 NAWMINN 7723 1370 1020 6585/95 R”Y
'] TIN?0PR 8390/01 N”m ;746 ,728 (2)31 775 ,07971 1U ‘1 NPNYD 3648/97 7733

.((Qo7ID DIW) PRIW' NN

N"21"YRI01191 N"2"VRI0TIYT 121010 XXM NT12]

17 NYYID AwIn pvIDWw 3% 0D Ara DMIpYR X¥INI DTIPI .5
TIAD? ¥R 17T 7172 71 "910 221/86 7732 IXT) N°2°VPDHOIID 171 N2PVPHDINYI
N1%¥ID NPYIDW NIVLAR” 23 oNDIN VDIWT 17X PIXY (480 ,469 (1)RD 77D
Kuhn v. Fairmont Coal Co. 215 U.S. 349, nw1i53) ”0°1w 7%X% 217p ¥1DnY

QIPn2a 9237 I ,7731[??3-'( VDWNT NIA0MN2 VOWHA BIN°D '{"’Jlﬂ? 9277 92 ,(372
7I0anY%) Jon 72 anhwn IX ,(TIPD L,PIN L, 0PIN) BPIPR ARG DWIDN AR 0DRw
nIN°oY 070 NPYWR LNNWAD :PM0Y NULIDWR A7°XCR” L,P7a IRT LAPR 1°2
°=1 112’0 'N N3°3¥2) 755 0"2ND NAN ,P93 'R 5(1990) 267 LY VPPI9N 7 VDWN
NnuT 212°0 ,P92 IXT) DYV TwIPWw 0°n1Im 37 W 710°2 .((2000 ,’R 772 ,7°n7

LWYN 1YY CNRIN 1IVOL L,ON7IN 1YV (421 Y 10190

1N 110t

DII0MNI OX — 1°77 DX POID LDBWMAT N°2 AWK : 77T XI7 DN 1I¥°0A .6
P7%M X7 — 12 700 NRPWR IR rairddn] W IN1IWID NIA0N2 OXI ‘731?73'-'! LowWnN

°3 ¥2Ip XI7,0TIP 177 pOOA VID VOWMAT N2 IWKRD LINIX IR IR XIT LI YV



PARN RIT WINPT IR IR P0IANT PI0 POD LIPT 700 R DRIV AYLINT pOOT
7> 9V A0NID X7 .LDWNAT YW N°2°va%pIa 79I07 T LI RN O an Y
:71°D% ,1N71°R 7Y17° .(Blackstone) 1100pa

“IIIf it be found that the former decision is
manifestly absurd or unjust, it is declared, not that
such a sentence was bad law, but that it was not
law” (1 Blackstone, Commentaries 71 (1769)).
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“[Clrosses the Rubicon that divides the judicial
and the legislative powers. It turns judges into
undisguised legislators” (Devlin, “Judges and
Lawmakers”, 39 M.L.R. 1, 11 (1976))".

TN9INN2 [99a% AY aIm awswY appen P2 MR ATIDAA YV Avnw:d
%W 72%3 °2°vpPDOIID MW .AP0BR YW XY IR AP PN 2w 7292 nv2°vpPoOIILA
Freeman, “Standards of Adjudication, X7) ppINN? VDWW NX DI 7P 0DA
Judicial Law, Making and Prospective Overruling”, 26 Curr. L.P. 166, 204
D3 .70 *NPIN YIPPW 0*p ,N1IWIT NTIBA YW AT npIn 2Ipwh 7o .((1973)



73971 NLoY wpraw 1°77 P¥2 P2 Nnan NI N1P2OUpRLOIID NIVIW LARNIW
1771 QIYW ,0°IAR 1°7 °9¥a 1°2% — vIenY nwInn 733°a0 Ynn 1y — nnTip
79D NI 02 .AWIND 757737 YN XY 2%y — ¥1517 0707 vOWNT °N2 2153
7315 Y¥ID7 A0 NPT YIPPW IIVNT APYINR J1PNWA [19PYA NYAIDT 710K
IX IPOD? VOWNI N3 3 NUNPINT AW TN 1171V WK ,T2%2 *2°0pDOIIBA Y1V AN
’2°UPDDIID APIN P N AWINR 7577% WK .“controversies”-11 “cases” -2
nYI NN ANAN X7 7°D%W 10502 VNN APR AWIN 7397 ANIR L0V

.TII0R K77 13 9¥1,7°23% nXyrn

wun 110

N°2°VPDHOIIT ANPINN DX DOAY TN°1,02°NPINTI B’ NIINT T IV VT T¥2 .8
7PN DNY NYI5°7 05 (YLl ,NPWRI .0PWYN 0IYL ID0M DY AwIng A3%an bw
VOIWT NR NIINWH L,ANPTIP DR NYvana awIna A3%3% 72%3 °2°vpboIID
7w 3 °b Yy LIXY OR ,NnTIp 73971 NIvDY OXR L,INYT YIp°W DR 2°DLIVI NIN0INAN
0°°p ,77 0IOAN NI OV .IN° NIPVOM DIONN NWAWH AP 0D NI1*VRDOIIVT T
J.IXI) DI NId%An NPLOR NI JIN LAYIRIT NIA0NT NXMID YW wwn
Stone, Social Dimensions of Law and Justice 663 (1966); Mishkin,
“Foreword: The High Court, The Great Writ, And The Due Process of Time
7o W Nww Ivon NInp L,nw .(and Law”’, 79 H.L.R. 56, 70 (1965)

G. Calabresi, A Common Law for 737,420 '»y , 00,92 IR7) 7353 N°2°vpPoYIId

XY 0227017 .75I20 X7 NIV W 2 77°027 .(the Age of Statutes 280 (1982)
YVIDWT PYAT WANWN I3 IRYIND L0DWAT N3 N JUW IR 2179 WP
N°2°VpPDHOIID VDI NYAITT T L,NIVOWT AN PAN NN DR L,DWILW 5391
MWY INIYYVA A5TY P70 Yva Py XY X 7°0 1R AwInn 33907 7°0% — a1
,13277 MIPWwY 1IBY 0°1°070n YW 7°X2°0INT DX 1277 wUOnY — nnTIpa n3van
nNINNOdNAA W ARDRI 72 WUWw NP0 W ARXIN T LW 215D 137 RD XN 1DW
n1237p 2°ny% ,n°v’a1 .(R. Dworkin, Law’s Empire 156 (1986) 1x1) n°na%in

912°%¥77 NIDY¥A AWINA NLIDWR 73977 Pw 72%3 n°2°vpdOIID AR NV
,PI72 /R IRT) W 291 NIHWY w2 1YY ,7YDWI 12787 JIHKR YADI 732 .70 DWIN

.((2004) 49 N"UPIMT N12N2 V91W



o nutun ng2ta

9y %M IR T POD NIIP 2ONYY L,NHR LVIDWH K NIING IY0T .9
19v2% W ,31TI0%M AYLIN RIT QTP T POD DUNYY L1 INI LINIR XY IR LI
,WIN 177 9% WINT 1777 poD 2°n¥Y .Pnn KXY X ,0°NYY 0°1191 A%R 95 .yIpn?
VLI IR — WINT PO AVID NN — DTIPT PIN POD .DIPRDY (PP DPRNND
N12°012 .INNWYL AT YA ANV 120K ,INYWY 11911 20 707 XITT 1IN 71000
93V .72%2 n*2°vPBOII® APINN AWINT 75937 1N XYW N°NTIN 72°0 95 PR L,AYR
XITW JIN AT WIPDM LOWAT N°2 ALID ANYI L,NP°I0m 173 92va wIIBW pIn
POD YW N NIIWRIT INIYY DY TR0 AH¥Y NDDAN 1R 3T P00 LWIN WITD ¥AIp
IR .79A0T YW 0eMwoyn 7°39Y1 1°39% Py AnXy nooan XU LIWRIA PIN
03 IX75(2003) 412,200 VIWNI N"T1"730 NIWII , P32 'K IXT) N°HIT R>7T NNIWIDA

IX9) 73°nn 9271 PIna” (R, Eskridge, Dynamic Statutory Interpretation (1994)

°n3ny .(F.A.R. Bennion, Statutory Interpretation: A Code 687 (3”’. ed., 1997)

:71°7%2 NIWIDI NNRI 70 Yy

YR W PIN 92T D .AWINT DIROEN 250w PINR
nnY w2 .wINNM P°YAN RO NNWIDT ... TINA IR
PINT 192 YD JUPY 792 .7IWR PIWLY 211TIn 19N
,717277 INKRW 53 ,IMIY 1191 77 ¥p1 Py 2000 12
,PINT XN N1 20 PINT DR 1277 WY JwIBR 0D
N°IWIBR AW AT IRON LIIXIH 0ON 2YIWY pInd 0o
X°7W NIWID PINY 10°Y we 7°D% ,1°%3IR2 nHApnn
19°7% INTIWID .1 NN XIT PINA LIOXR ...updating
nX 07p° 2%NW W 1IN 1°ARY W .nmrI nab
— "R ‘1 1NTIM2 2000/97 R”7Y) “N°177197 DIRIZNAT
IXT .32 ,12 (1)71 37D ,0737T MIRN "VI9] M1¥'97 179
77D ORI "RAZN NN I 18I0 680/88 P32 DA
TPAN 1 1TNU?R 2722/92 P32 5629 ,617 (4)an
X”Y ;705 ,693 (3)1 37D ,NTU NUIXIA 271X MN1I
(5)13 37D ,1127 ) 1"DPIPN NAW ON 270 2622/01

.(309

0°357Y% .0°1 0°On0M D°1IAN APR LTI0° CPINY ApIN YW onnwaba IR X
TR .92Ipn7 LOWNT NINYDA AN ANIT AW I L211TIN 1231 102 W1 07a 02IYnT
v39%% 2°1RINT ,0°WIN 0°°N3°0 0°1°7 19%° WX L,0°3°751 021w 12 191 2NN

:737%2 ,(Lord Nicholls) 021p°1 DIV 75 7Y TNy .0IPNII 17



“[Jludges themselves have a legitimate law-
making function. It is a function they have long
exercised. In common law countries much of the
basic law is still the common law. The common
law is judge-made law. For centuries judges have
been charged with the responsibility of keeping
this law abreast of current social conditions and
expectations. That is still the position. Continuing
but limited development of the common law in this
fashion is an integral part of the constitutional
function of the judiciary. Had the judges not
discharged this responsibility the common law
would be the same now as it was in the reign of
King Henry II” (National Westminster Bank Plc. v.
Spectrum Plus Limited [2005] UKHL 41, sec. 32)
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“‘will be governed, not by metaphysical conception
of the nature of judge-made law, nor by the fetich
of some implacable tenet, such as that of the
division of governmental powers, but by
consideration of convenience, of utility, and of the
deepest sentiments of justice” (B.N. Cardozo, The
Nature of The Judicial Process 148 (1921)).
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“The picture of a bewildered litigant lured into a
course of action by the false light of decision, only
to meet ruin when the light is extinguished and
the decision overruled, is for the most part a
figment of excited brains” (B.N. Cardozo, The
Growth of The Law 122 (1924).
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“IN]either the tortfeasor nor the victim nurses any
reasonable expectations about injury that has yet
to occur. When everyone’s daily life is prone to
risk, it is hardly realistic to suppose that people
are assiduously studying current rules of liability
so that they may set out to hit or be hit
advantageously” (Traynor, “The Limits of Judicial

Creativity” 29 Hastings L.J. 1025, 1036 (1978).
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Judicial Responsibility”, 28 Hastings L.J. 533, 537-538 (1976-1977):

In the legislative process there is neither
beginning nor end. It is an endless free-wheeling
experiment, without institutional restraints, that
may have rational origins and procedures and
goals or that may lack them. ...
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THE NATURE OF THE JUDICIAL PROCESS 199°02

(BENJAMIN N. CARDOZO) 1179p °n’312 w171 (Yale University Press, 1921)
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. Where the line of division will some day be
located, | will make no attempt to say. | feel
assured, however, that its location, wherever it
shall be, will be governed, not by metaphysical
conceptions of the nature of judge-made law, nor
by the fetich of some implacable tenet, such as
that of the division of Governmental powers, but
by considerations of convenience, of utility, and of
the deepest sentiments of justice.
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(J)udge-made law... is in theory retrospective. A
precedent which reverses or modifies a previous
precedent is applicable to all such cases which
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are tried subsequently even though they arise out
of acts done before the new precedent was laid
down. This is unjust, and because it is unjust it is
itself a factor which makes the courts more
hesitant than they would otherwise be to correct
previous errors or to adapt an established rule of
conduct to changed conditions. And yet the rule
that a new precedent applies to acts done before
it was laid down is not an essential feature of the
judicial process. It is a consequence of a legal
fiction that the Courts merely expound the law as
it has always been. The time has come, | suggest,
to reflect whether we should discard this fiction.

091271 771% YW 19727 TV IR (7 WA 535,00 711070 W IIARPA LLIRY)
National Westminster Bank plc. V. Spectrum Plus nw992 (Lord Nicholls)
Limited [2005] UKHL 41.
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