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“[I]f it be found that the former decision is 
manifestly absurd or unjust, it is declared, not that 
such a sentence was bad law, but that it was not
law” (1 Blackstone, Commentaries 71 (1769)). 
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“[C]rosses the Rubicon that divides the judicial 
and the legislative powers. It turns judges into 
undisguised legislators” (Devlin, “Judges and 
Lawmakers”, 39 M.L.R. 1, 11 (1976))”. 
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“[J]udges themselves have a legitimate law-
making function. It is a function they have long 
exercised. In common law countries much of the 
basic law is still the common law. The common 
law is judge-made law. For centuries judges have 
been charged with the responsibility of keeping 
this law abreast of current social conditions and 
expectations. That is still the position. Continuing 
but limited development of the common law in this 
fashion is an integral part of the constitutional 
function of the judiciary. Had the judges not 
discharged this responsibility the common law 
would be the same now as it was in the reign of 
King Henry II” (National Westminster Bank Plc. v. 
Spectrum Plus Limited  [2005] UKHL 41, sec.  32)  
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“will be governed, not by metaphysical conception 
of the nature of judge-made law, nor by the fetich 
of some implacable tenet, such as that of the 
division of governmental powers, but by 
consideration of convenience, of utility, and of the 
deepest sentiments of justice” (B.N. Cardozo, The 
Nature of The Judicial Process 148 (1921)). 
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“[T]here could be circumstances in this country 
where prospective overruling would be nesessary 
to serve the underlying objective of the courts of 
this country: to administer justice fairly and in 
accordance with the law. There could be cases 
where a decision on an  issue of law, whether 
common law or statute law, was unavoidable but 
the decision would have such gravely unfair and 
disruptive consequences for past transactions or 
happenings that this House would be compelled 
to depart from the normal principles relating to the 
retrospective and prosective effect of court 

decisions” ).  40 (
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“The picture of a bewildered litigant lured into a 
course of action by the false light of decision, only 
to meet ruin when the light is extinguished and 
the decision overruled, is for the most part a 
figment of excited brains” (B.N. Cardozo, The 
Growth of The Law 122 (1924).  
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“[N]either the tortfeasor nor the victim nurses any 
reasonable expectations about injury that has yet 
to occur. When everyone’s daily life is prone to 
risk, it is hardly realistic to suppose that people 
are assiduously studying current rules of liability 
so that they may set out to hit or be hit 
advantageously” (Traynor, “The Limits of Judicial 

Creativity”  29  Hastings L.J.  1025, 1036 (1978).
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Roger J. Traynor  “Quo Vadis, Prospective Overruling: A Question of 

Judicial Responsibility”, 28 Hastings L.J. 533, 537-538 (1976-1977):

   

… In the legislative process there is neither 
beginning nor end. It is an endless free-wheeling 
experiment, without institutional restraints, that 
may have rational origins and procedures and 
goals or that may lack them. … 
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   THE NATURE OF THE JUDICIAL PROCESS                    

(Yale University Press, 1921)  '  (BENJAMIN N. CARDOZO)  
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      ) ( ,     

            

         .  -  ) ,

149-148 :(  

  

… Where the line of division will some day be 
located, I will make no attempt to say. I feel 
assured, however, that its location, wherever it 
shall be, will be governed, not by metaphysical 
conceptions of the nature of judge-made law, nor 
by the fetich of some implacable tenet, such as 
that of the division of Governmental powers, but 
by considerations of convenience, of utility, and of 
the deepest sentiments of justice. 
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      .    (Lord Diplock)  

 1965   "The Courts as Legislators:"  

  
(J)udge-made law… is in theory retrospective. A 
precedent which reverses or modifies a previous 
precedent is applicable to all such cases which 
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are tried subsequently even though they arise out 
of acts done before the new precedent was laid 
down. This is unjust, and because it is unjust it is 
itself a factor which makes the courts more 
hesitant than they would otherwise be to correct 
previous errors or to adapt an established rule of 
conduct to changed conditions. And yet the rule 
that a new precedent applies to acts done before 
it was laid down is not an essential feature of the 
judicial process. It is a consequence of a legal 
fiction that the Courts merely expound the law as 
it has always been. The time has come, I suggest, 
to reflect whether we should discard this fiction. 

)    , ,535 " 7 :(  :    

(Lord Nicholls)  National  Westminster Bank plc. V. Spectrum Plus 

Limited [2005] UKHL 41.
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