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(535 'nya) NT W2 MIR VOYNN N L0211 021 721 QNIYA 7Y 177N NN No1dNN TIo!

Petitioner presses the point that the issue depends
primarily upon the extent to which the partnership is
to be regarded as an entity, separate and apart from
its members. In our opinion, a decision of this more or
less troublesome question would throw no light on the
present controversy. The case must be viewed as
though the entire assets of the partnership with its
value as a going concern added were sold. The fact
that one-half interest in the partnership assets and its
good will only were sold has nothing to do with the
issue, and the further fact that the sale was from one
partner to another has no more to do with the
question than if the sale had been made to a
stranger.

Zn]ﬂOYJ'? y'an uSvnn n'a

Respondent sold all his interest in the partnership,
tangible and intangible, as a going concern, which in
all essentials is different from the ordinary assets of
the partnership used in the usual course of its
business.

United :nir anixn 7 7091 1790 09WNN N TYNW '9) ,Nj?'09] NWINWYN |XD Nj7091W Nd7NN

:(461 'nya) Nnixa ,States v. Shapiro, 178 F.2d 459 (1949)

The denial ...of the petitions for certiorari ...indicates
to us that the Supreme Court is not disposed to
disturb the rulings of the Courts of Appeals of the
Second, Third, Fifth, and Sixth Circuits and of the Tax
Court to the effect that the sale of an interest in a
partnership is the sale of a capital asset, regardless
of the nature of the partnership properties.

X'N MR .11192Y NTY |'0I'7I'l'7 OVYNd NNTN YN N'VYaNn NMIVNIN DNNX NY1921 I Nn! .31
x> .Thornley v. Commissioners of Internal Revenue, 147 F.2d 416 (1945) |1 j709%
ISNiva 'on'n n|7'7n 19% nin NXRXPZN MINNh YT N1N2N7 NIDSNIYN '021 72 NX D'9NIYN N1avn

DXN NN'N VOYNN N 191 NTAYY D'YAN .NIN2 NNAN2 NINAN DX N2yY? Qniyn DN It ANNY
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(421 mya) vOYNN N NIR )2 72V .NN2ANN TIOT NYA NISNIWA 031 NNAYN

From the above it is clear that the subject matter of
the direct exchange between the partnership and the
corporation was the partnership interest in the entire
business and its physical assets, real and personal
and goodwill as a going concern.

(422 'nya) Ywnnal

In our opinion, however, applying the rule that
“taxation deals with realities not semblances; with
substance not form” the transaction is one of an
exchange of partnership interest for corporation
stock. Simply stated what happened here was an
incorporation by the partners of their partnership
business. The transaction from partnership to
corporation was accomplished by the transfer by the
partners (acting in their identity as co-partners as co-
partnership) of all of the assets of the partnership to
the corporation with the partners receiving from the
corporation shares of stock in proportion to their
respective partnership interests. There was never at
any time any liquidation of partnership assets to the
partners. Had the stock been issued by the
corporation to the partnership in exchange for their
respective proportionate interest in the partnership,
certainly no question could have been raised by
even the most aggressive tax-collector. The fact that
that was not done but that the corporate stock was
issued directly to the partners, does not in any way
change the nature or complexion of the transaction.

The critical test is not whether the corporation
technically acquired the “partnership interest” but, as
was pointed out in Kessler v. United States (124
F.2d 152) whether the petitioner gave up *“his
partnership interest in exchange for the stock even
though that interest as such did not pass to the
corporation”.
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Here clearly the petitioner and his co-partners acting
in concert gave up his partnership interest in
exchange for the stock of the corporation.

I'T 7092 N20INY '9D ,NMAN NIXAIXR2 OonNn NI'IYN 2y Da 12T v 19102 n'npnn IT Ny .32
mpn inixa .Hatch’s Estate v. Commissioner of Internal Revenue, 198 F.2d 26 (1952)
n,7|'7nn NMIYNN .07 NNaN? NISNIYN 70y NX 0OWINn Doy 170y n7Y2 NI9NIYA D'9NIY NN
IR 21 .NISNIYA NIDT NNAVAN IX 0'02]1 NNAVA NN'N NMIITIN ApOoVn ,N7Nn Nia'old ,0KXN n7xwa

:(29-28 'mya) vownn N2

Where a partnership interest had been sold, the
Commissioner of Internal Revenue for many years
treated it as the sale of the selling partner’s
undivided interest in each specific partnership asset

However, in 1950, the Commissioner of Internal
Revenue acquiesced to the overwhelming case
authority to the effect that for income tax purposes
the sale of a partnership interest in a going concern
should be treated as the sale of a capital asset. ...
And this partnership interest is personal property
which is separate and distinct from his co-ownership
of the specific partnership property.

Internal Revenue Code-n 7w ji7'na n'pin Xjaowia 1954 mawa a2y np'oosn ,7'W7 mMIdThY '9)
N'D NIDNIWA NIDTA NNAVA D 770 [N'wn NIDNIYA NIMDT NNAVA 7W NRIoN DX ToN UK
751 qwo NXIINA DWIAZN D'ANNY7 Q1922 ,0T D'RIN YalR? 741 g'woa yaja jIn 021 NNavn N1'nla
Jroyoo nixn wap p .(Unrealized receivables and inventory items) orpinn yaip?
H.E. 'xpmxn 27onn 7v ™77 [9IN XY .NISNIYA NIDT NNAVNA [INN NN 21W'N [9IX DX NIVI9AN
Abrams & R.L. Doernberg, Essentials of United States Taxation (1999) pp. 3-1 - 3-
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The result is that each partnership asset has
two bases - one for the continuing partners and one
for the purchasing partner. In the extreme, each asset
could have as many different bases as the
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partnership has partners. The recordkeeping
requirements in this situation are a nightmare. (J.
Schnee “The Future of Partnership Taxation” Wash &
Lee L.R. [1993] 517, 534).
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:(573 "nya) Williams v. McGowan, 152 F.2d 570 (1945) nwnoa

| agree that it is irrelevant that the business was once
owned by a partnership. For when the sale of the
Corning Company occurred, the partnership was
dead, had become merely a memory, a ghost. To say
that the sale was for the partnership’s assets would,
then, be to indulge in animism. But | do not agree that
we should ignore what the parties to the sale,
Williams and the Corning Company actually did. They
did not arrange for a transfer to the buyer, as if in
separate bundles, of the several ingredients of the
business. They contracted for the sale of the entire
business as a going concern....To carve up this
transaction into distinct sales - of cash, receivables,
fixtures, tracks, merchandise, and good will - is to do
violence to the realities. | do not think Congress
intended any such artificial result....\WWhere a business
is sold as a unit, the whole is greater than its parts.
Businessmen so recognize; so, too, | think, did
Congress. Interpretation of our complicated tax
statutes is seldom aided by saying that taxation is an
eminently practical matter (or the like). But this is one
instance where, it seems to me, the practical aspect
of the matter should guide our guess as to what
Congress meant. | believe Congress has those
aspects in mind and was not thinking of the nice
distinctions between Roman and Anglo-American
legal theories about legal entities.
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U.S., 213 F.2d 278 (1954)
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(Volume 3, 1981) 82-7; Mertens, The Law of Federal Income Taxation (Volume 9)

;71 vaip 751 qwo .(460-525)

‘(@) The amount of any property, or the fair market
value of any property, received by a transferor partner
in exchange for all or a part of his interest in the
partnership attributable to-

(1) unrealized receivables of the partners, or

(2) inventory items of the partnership, shall be
considered as an amount realized from the sale or
exchange of property other than a capital asset”.
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R. Beam & S. Laiken, Introduction to Fedral Income Taxation in :x1) nioniwa n77on
Canada (9" Ed. 1988-89); Candian Master Tax Guide (44™ Ed. CCH. Canadian
Limited, 1989); J. Weinstein, "Sale of a Partnership Business", 1996 Corporate
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“1. Nature of the asset liable to tax

[TCGA 1992 s 59] treats any partnership dealings in
chargeable assets for capital gains tax purposes as
dealings by the individual partners rather than by the
firm as such. Each partner has therefore to be
regarded as owing a fractional share of each of the
partnership assets and not for this purpose an interest
in the partnership.

2. Disposals of assets by a partnership

Where an asset is disposed of by a partnership to an
outside party each of the partners will be treated as
disposing of his fractional share of the asset. Similarly
if a partnership makes a part disposal of an asset each
partner will be treated as making a part disposal of his
fractional share...” (See: Simons Direct Tax Services,
p. 1860).
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